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Studies in Legal Theory - DCL 5303 – Fall 2019  
Professor: Terry Skolnik 

Wednesdays 13:00 – 15:50 in FSS 5023  
 

1. COURSE OBJECTIVES:   
 

This course aims to familiarize students with basic theories of law and jurisprudence. It also aims 
to familiarize students with the relationship between law and different interests/values (e.g.: freedom, 
privacy, dignity, equality). The course’s content is not confined to one jurisdiction or perspective in 
particular. Instead, it examines the nature of constitutional/statutory rights, case law, and legal scholarship, 
from a variety of jurisdictions, theorists, and perspectives. Students do not require any prior experience 
with jurisprudence, philosophy, legal theory, or legal philosophy.  

2. METHOD OF EVALUATION  

A. Short essay (20% of final grade).   

As part of this course, students will be asked to write a brief 2,000 word essay that explores one of the 
topics discussed in class. The topic must be approved beforehand by the professor. The essay will be due by 
week 8 of class.  

 B. Final exam or open book exam (80% of final grade).  

Students have the choice between two methods of evaluation for the course component that 
comprises the majority of the final grade: 

Option 1:  Original research paper between 5,000 – 8,000 words (footnotes included) related to any of 
the topics examined during the course. The paper should be in the form of a law review article or essay. This 
method of evaluation would comprise 80% of the student’s final grade. Although the students have wide latitude 
regarding the topic/subject matter of the paper, the topic/subject matter of the paper must be approved by the 
professor beforehand.  

Option 2:  Three-hour open book final examination consisting of three essay questions. In addition to 
course material, students are expected to incorporate and cite to additional readings that concern the topics 
examined throughout the course. This method of evaluation would comprise 80% of the student’s final grade. 

3. COURSE CONTENT:  

Week 1: Introduction and course outline  
Week 2: Natural law and legal positivism 
Week 3: The Hart/Fuller debate 
Week 4: Law and freedom 
Week 5: Law and privacy 
Week 6: Law and dignity 
Week 7: Law and equality  
Week 8: The acts/omissions doctrine  
Week 9: Negative and positive rights 
Week 10: Law and adjudication  
Week 11: Hard cases 
Week 12: Review 
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4. COURSE OUTLINE AND READING LIST  
 

The course is divided into two parts: analytical jurisprudence (part 1 of this course) and 
normative jurisprudence and legal philosophy (part 2 of this course).  

 
Analytical jurisprudence examines the nature of law and analyzes what distinguishes law from 

other types of rules or norms (e.g.: custom, commands, ethics.)  
 
Normative jurisprudence examines what the law ought to be. Normative jurisprudence is concerned 

with the moral dimensions of the law, justifications for restricting individual liberty, and how the law relates 
to certain interests or values (e.g.: freedom, privacy, dignity, equality). 
 

PART 1 OF THIS COURSE:  
ANALYTICAL JURISPRUDENCE 

 
CLASS 2:  

INTRO TO NATURAL LAW AND LEGAL POSITIVISM 
 

Analytical jurisprudence examines the nature of law and why law is different from other types of 
rules, norms, standards, and forms of coercion. Classes 2 and 3 deal principally with analytical 
jurisprudence. We will examine two major theories within analytical jurisprudence:  

 
i. Natural law theory: Posits that law derives its authority from nature and is discovered through 

human reason, moral principles, theological principles, or nature itself. Natural law holds that 
there is a necessary connection between morality and the law. Some natural law theorists argue 
that immoral laws do not constitute laws.  Within the natural law theory, we will examine the 
work of ancient and modern theorists or scholars such as:  
 

a. Aristotle (384 B.C.-322 B.C.)  
b. Cicero (106 B.C.-43 B.C.)  
c. Thomas Aquinas (1225-1274)  
d. Lon Fuller (1902-1978)  
e. Ronald Dworkin (1931-2013)  

 
ii. Legal positivism: Posits that law derives its authority from being enacted by a sovereign 

authority (e.g.: legislator, king/queen, etc.). Legal positivists generally hold that there is no 
necessary connection between morality and the law. Thus, according to legal positivists, even 
immoral laws still constitute laws. We will examine the work of legal positivists such as: 
 

a. John Austin (1790-1859)  
b. H.L.A. Hart (1907-1992)  

 
Required reading for class 2:  
 
1. John Borrows, Canada’s Indigenous Constitution (Toronto: University of Toronto Press, 2010), pp. 

28-35.  
2. H.L.A Hart, The Concept of Law, 2nd ed. (Oxford: Oxford University Press, 1994), pp. 26-42.  
3. Lon Fuller, The Morality of Law (New Haven: Yale University Press, 1964), pp. 33-41.   
4. Ronald Dworkin, Taking Rights Seriously (Cambridge: Harvard University Press, 1977), pp. 14-31. 
5. Riggs v. Palmer, 115 N.Y. 506 (New York Court of Appeals,1889) 
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CLASS 3:  
THE HART-FULLER DEBATE 

 
Class 3 is devoted to a major legal debate between H.L.A. Hart (arguing for legal positivism) versus 

Lon Fuller (arguing for natural law theory). The debate centers around the distinctions between legal 
positivism and natural law, as well as the work of German legal theorist Gustav Radbruch. The substance 
of the debate revolved around a series of major questions. Notably, does law derive its authority from some 
higher morality or from the enactment of law itself? Is there a necessary connection between law and 
morality? How should legal systems deal with unjust laws? Can individuals be punished for abhorrent acts 
that were lawful under a previously tyrannical regime? The Hart/Fuller debate illustrates the theoretical and 
practical importance of distinguishing natural law from legal positivism.  
 
Required reading for class 3: 

 
1. Nicola Lacey, “Philosophy, Political Morality, and History: Explaining the Enduring Resonance of the 

Hart-Fuller Debate” (2008) 83 NYU Law Review 1059, pp. 1059-1071.  
2. H.L.A. Hart, “Positivism and the Separation of Law and Morals” (1958) 71 Harvard L. Rev. 593.  
3. Lon Fuller, “Positivism and Fidelity to Law: A Reply to Professor Hart” (1958) 71 Harvard L. Rev. 

630.  
4. H.L.A. Hart, Book Review, “The Morality of the Law” (1965) 78 Harv. L. Rev. 1281 (1965), pp. 1281-

1288.  
 

PART 2 OF THIS COURSE:  
NORMATIVE JURISPRUDENCE & LEGAL PHILOSPHY  

 
Classes 4-11 examine questions relating to normative jurisprudence. Normative jurisprudence 

analyzes the moral dimensions of the law and its relation to certain values, interests, rights, and practices. 
Normative jurisprudence is concerned about what the law should be. Legal philosophy examines basic 
questions about the law, the nature of rights, and the nature of certain values from a philosophical 
perspective. We will explore the relationship between the law and different values or interests, such as 
freedom, privacy, dignity, and equality. We will look into the distinction between negative and positive 
rights, as well as the distinction between positive acts and omissions. We will also consider the relationship 
between law and adjudication. Doing so will also help us understand the relationship between those 
different values, and basic theories about what freedom, dignity, privacy, equality respectively mean.  
 

CLASS 4: LAW AND FREEDOM 
 
Class 4 introduces three different conceptions of freedom (or liberty): (i) positive freedom (ii) 

negative freedom, and (iii) the republican freedom. The course examines the seemingly opposing 
conceptions of positive freedom as self-mastery on the one hand, and negative freedom as non-interference 
on the other hand. Class 4 also explores the republican theory of freedom as non-domination, meaning the 
absence of others’ power to interfere with an individual’s actions and purposes.  

 
Required reading for class 4: 
 
1. Isaiah Berlin, “Two Conceptions of Liberty” in Isaiah Berlin, Four Essays on Liberty (Oxford: Oxford 

University Press, 1958), pp. 118-141, and 167-172.     
2. Truth and Reconciliation Commission of Canada, Honouring the Truth, Reconciling for the Future 

(2015), pp. 37-63.  
3. R. v. Malmo-Levine; R. v. Caine, [2003] 3 S.C.R. 571, 2003 SCC 74, at paras 73-134. 
4. Jeremy Waldron, “Homelessness and the Issue of Freedom” (1991-1992) 39 UCLA L. Rev. 295 
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CLASS 5: LAW AND PRIVACY 
 
Class 5 explores different conceptions of privacy and its relationship to the law. In particular, we 

will examine privacy as (1) decisional autonomy, (2) privacy as protection against intrusion, (3) privacy as 
informational control, (4) privacy as a precondition to intimacy, and (5) privacy as control over self-image.   
We will examine scholars’ challenges to the public/private distinction, and critiques of privacy as something 
that is necessarily good.  
 
Required reading for class 5: 

 
1. Samuel Warren and Louis Brandeis, “The Right to Privacy” (1890) 4 Harvard Law Review 193 
2. Roe v. Wade, 410 US 113 (U.S. Supreme Court, 1973), pp. 115-123, 129, 147-157.  
3. Harris v. McRae, 448 US 297 (U.S. Supreme Court, 1980), pp. 300-307 and pp. 316-319, pp. 329-

338.  
4. Catharine MacKinnon, “Privacy v. Equality: Beyond Roe v. Wade (1983)” in Catharine MacKinnon, 

Feminism Unmodified: Discourses on Life and Law (Cambridge: Harvard University Press, 1987).  
 

CLASS 6: LAW AND DIGNITY 
 
 Class 6 examines the connection between law and dignity. We will examine three principal 
conceptions of dignity: (1) dignity as inherent human worth, (2) dignity as a moral status, and (3) dignity 
as respectful treatment. We consider whether dignity is an absolute value or right. We also explore the 
connection of dignity to the values discussed in previous classes, most notably freedom and privacy.  
 
Required reading for class 6: 
 
1. Obergefell v. Hodges, 576 U. S. ____ (2015) (U.S. Supreme Court), per Kennedy J.    
2. Dieter Grimm, “Dignity in a Legal Context: Dignity as an Absolute Right” in McCrudden (ed.), 

Understanding Human Dignity (Oxford: OUP, 2013).  
3. Alon Harel, “Necessity Knows No Law” in Alon Harel, Why Law Matters (Oxford: Oxford University 

Press, 2014).   
 

CLASS 7: LAW AND EQUALITY  
 
 Class 7 is about the connection between law and equality. In particular, we consider different 
conceptions of equality (formal versus substantive) and the notion of discrimination. We will explore three 
types of discrimination: (1) disparate treatment, (2) disparate impact, and (3) failures to provide 
accommodations. We will also consider the importance of immutable and constructively immutable traits 
in grounding discrimination. Finally, we distinguish equality-based conceptions of equality (e.g. Professor 
Hellman’s conception of discrimination) from liberty-based conceptions of equality (e.g.: Professor 
Moreau’s conception of discrimination) 

 
Required reading for class 7: 
 
1. Sophia Moreau, “What is Discrimination?” (2010) 38 Philosophy and Public Affairs 143  
2. Deborah Hellman, “Equality and Unconstitutional Discrimination” in Deborah Hellman and Sophia 

Moreau (eds.), Philosophical Foundations of Discrimination Law (Oxford: OUP, 2013).  
3. Denise Réaume, “Discrimination and Dignity” (2003) 63 Lousiana L. Rev. 645, pp. 671-686.  
4. Tanudjaja v. Attorney General (Canada) (Application), 2013 ONSC 5410, paras 1-26 and 91-148.  
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CLASS 8: THE ACTS/OMISSIONS DOCTRINE  
 
 Class 8 examines the acts/omissions doctrine. The state oftentimes prohibits individuals from 
engaging in certain types of positive acts (e.g.: theft, assault, arson). Less commonly, the state imposes 
affirmative duties to act that require the individual to perform a particular act (e.g.: rescue a drowning 
person, stop at the scene of an accident, file their taxes). Individuals who fail to perform those acts when 
required by law are said to have engaged in an unlawful “omission”. Why does the state so frequently 
prohibit positive acts but rarely impose liability for omissions?  
 
 This class examines the core distinctions between acts and omissions. We explore whether acts 
are more culpable or blameworthy than omissions. We also analyze whether the notion of individual 
responsibility accounts for the law’s reluctance to impose omissions liability. Finally, we consider 
whether the distinction between acts and omissions is tenable.  
 
Required reading for class 8: 
 
1. Jonathan Glover, “Not Striving to Keep Alive” in McLean (ed.), Medical Law and Ethics (New York: 

Routledge, 2003). Glover challenges the acts/omissions doctrine.  
2. Tony Honore, “Ore Omissions Less Culpable?” in Tony Honore, Responsibility and Fault (Hart: 

Oxford, 1999).   
3. Andrew Simester, “Why Omissions Are Special” (1995) 1 Legal Theory 311.   
 

CLASS 9: NEGATIVE AND POSITIVE RIGHTS 
 

 Class 9 examines the nature of rights and the distinction between negative and positive rights. We 
will focus on constitutional rights in particular. Negative constitutional rights protect the right to be free 
from interference by the state. Positive constitutional rights impose affirmative duties on the state, notably 
to provide certain resources, allocate entitlements, or protect individuals from certain forms of harm.  
 

In class 8, we will examine the justifications for distinguishing between negative and positive rights 
as well as the important critiques of those justifications. We consider whether the judicial enforcement of 
positive rights is anti-democratic. We also look at different measures for supervising the enforcement of 
positive rights and whether different forms of judicial review address the anti-democratic objection.  
 
Required reading for class 9: 

 
1. Frank Cross, “The Error of Positive Rights” (2000-2001) 48 UCLA L. Rev. 857, pp. 857-868, 887-893, 

and 900-902. 
2. Mark Tushnet, Weak Courts, Strong Rights: Judicial Review and Social Welfare Rights in Comparative 

Constitutional Law (Princeton: Princeton U. Press, 2009), pp. 227-8, 231-233, 237-247, 250-258, and 
261-4.   

3. Sandra Fredman, Human Rights Transformed (Oxford: Oxford University Press, 2009), pp. 65-73 and 
80-87. Pages 73-80 are optional.  

 
CLASS 10: LAW AND ADJUDICATION 

 
 Class 10 examines the relationship between law and adjudication. We explore the role that stare 
decisis, precedent, and analogical reasoning play in the common law. In particular, we will see Dworkin’s 
theory of adjudicative integrity. We also analyze how judges can maintain their legitimacy within a 
constitutional democracy through the adjudicative process. To that end, we look at the concept of judicial 
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minimalism and Incompletely Theorized Agreements advanced by Cass Sunstein, as well as the role of the 
Supreme Court in a constitutional democracy discussed by Aharon Barak.     
 
Required reading for class 10: 
 
1. Case Sunstein, Foreword, “Leaving Things Undecided” (1996) 110 Harv. L. Rev. 4, pages 6-11, 14-21, 
33-43.  
2. Aharon Barak, Foreword, “A Judge on Judging: The Role of a Supreme Court in a Democracy” (2002) 
116 Harv. L. Rev. 19, pp. 27-48 and 53-62. 
 

CLASS 11: HARD CASES 
 
 Class 11 examines the problem of law and hard cases. The class ties together many concerns 
explored in relation to both analytical and normative jurisprudence. As a case study, we explore Lon 
Fuller’s famous essay, “The Case of the Speluncean Explorers”. In particular, we look at how that case 
touches on the distinction between natural law and legal positivism, theories of adjudication, freedom, 
dignity, and wider questions about political theory.  
 
Required reading for class 11: 
 
Lon Fuller "The Case of the Speluncean Explorers" (1999) 112 Harvard Law 1851 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


